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DEPARTMENT  OF  EDUCATION 

Office  of  Bilingual  Education  and 
Minority  Languages  Affairs 

34  CFR  Part  538 

Transition  Program  for  Refugee 
Children 

agency:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  of  Education 
issues  final  regulations  to  implement  the 
Transition  Program  for  Refugee  Children 
under  the  authority  of  the  Refugee  Act 
of  1980  (Pub.  L.  96-212).  Implementation 
of  these  regulations  will  provide 
supplementary  educational  assistance  to 
meet  the  special  educational  needs  of 
refugee  children  and  to  enhance  their 
transition  into  American  society. 
EFFECTIVE  DATE:  These  final  regulations 
will  be  effective  February  13, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  Lockhart,  Office  of  Bilingual 
Education  and  Minority  Languages 
Affairs.  Department  of  Education, 

(Room  505,  Reporters  Building],  400 
Maryland  Avenue,  SW.,  Washington, 
D.C.  20202.  Telephone  (202)  472-7177. 
SUPPLEMENTARY  INFORMATION: 

I.  Authority 

The  statutory  authority  for  this 
program  is  the  Immigration  and 
Nationality  Act,  as  amended  by  the 
Refugee  Act  of  1980,  Pub.  L.  96-212  (8 
U.S.C.  1522(d)). 

II.  Background 

On  September  11, 1980,  the  Secretary 
of  Education  published  a  Notice  of 
Proposed  Rulemaking  (NPRM)  to 
implement  the  transition  Program  for 
Refugee  Children.  The  Secretary  invited 
the  public  to  comment  on  the  proposed 
regulations  and  received  extensive 
recommendations  in  response  to  that 
invitation.  All  comments  and 
recommendations  received  in  the  Office 
of  Bilingual  Education  and  Minority 
Languages  Affairs  prior  to  October  27. 
1980  were  considered  in  the 
development  of  those  final  regulations. 
A  summary  of  those  comments  and  the 
Secretary's  responses  to  them  are 
contained  in  the  appendix  to  the 
regulations. 

These  regulations  will  govern  the 
award  of  educational  assistance  grants 
to  benefit  eligible  refugee  children 
enrolled  in  elementary  and  secondary 
schools,  as  authorized  by  the  Refugee 
Act  of  1980. 


III.  Relationship  to  Other  Programs 
Serving  Refugee  Children 

Commenters  asked  for  clarification  on 
the  relationship  between  this  program 
and  a  number  of  other  programs, 
regulations,  and  laws  concerned  with 
providing  for  the  needs  of  refugee 
children.  Commenters  mentioned  the 
following:  assistance  to  States  provided 
under  the  Refugee  Act  of  1980;  the 
Educational  Services  for  Cuban  and 
Haitian  Entrant  Children  Program;  the 
Refugee  Education  Assistance  Act  of 
1980;  the  Bilingual  Education  Program; 
and  the  proposed  reflations  governing 
the  rights  of  language  minority  students 
(Nondiscrimination  Under  Programs 
Receiving  Federal  Financial  Assistance 
Through  the  Education  Department 
(“Lou")  NPRM).  Following  is  a 
discussion  of  the  relation  of  the 
Transition  Program  for  Refugee  Children 
to  each  of  the  programs,  regulations,  and 
statutes  mentioned  by  commenters. 

1.  Assistance  to  States  provided  under 
the  Refugee  Act  of  1980.  "To  be  eligible 
for  assistance  under  the  Transition 
Program  for  Refugee  Children,  a  State 
must  meet  the  requirements  in  the 
Refugee  Resettlement  Program 
regulations  (45  CFR  Part  400)  that 
establish  conditions  for  receiving 
assistance  under  the  Refugee  Act  of 
1980.  Those  regulations  require  a  State 
to  submit  to  the  Director  of  the  Office  of 
Refugee  Resettlement  (ORR)  in  the 
Department  of  Health  and  Human 
Services  (HHS)  a  plan  detailing  the 
State’s  program  for  delivering  assistance 
and  services  to  refugees.  A  State  is 
required  to  identify  in  the  plan  a  State 
Coordinator  who  will  have  the 
responsibility  and  authority  to  ensure 
coordination  of  resources  for  refugee 
resettlement,  including  the  provision  of 
educational  services  to  eligible  children. 

2.  Educational  Services  for  Cuban  and 
Haitian  Entrant  Children.  In  the 
preamble  to  the  NPRM  for  Transition 
Program  for  Refugee  Children,  the 
Secretary  proposed  that  final 
regulations  for  this  program  be  used  to 
administer  a  program  of  educational 
services  for  Cuban  and  Haitian  entrant 
children  under  the  Secretary’s 
Discretionary  Authority  (Section  303  of 
the  Elementary  and  Secondary 
Education  Act  (ESEA)).  Public  comment 
strongly  supported  the  Secretary’s 
proposal.  Final  regulations  for  the 
Educational  Services  for  Cuban  and 
Haitian  Entrant  Children  Program  (34 
CFR  Part  539)  appear  in  this  issue  of  the 
Federal  Register.  With  the  exception  of 
a  different  definition  for  “eligible 
children"  and  the  absence  of  the 
eligibility  requirements  established  in 
the  Refugee  Act  of  1980  and  the 


regulations  governing  the  Refugee 
Resettlement  Program  (45  CFR  Part  400), 
the  provisions  in  34  CFR  Part  539  are 
identical  to  the  regulations  issued  in  this 
part  (34  CFR  Part  538). 

3.  Refugee  Education  Assistance  Act 
of  1980.  Signed  into  law  on  October  10, 
1980,  this  Act  authorizes  a  three-year 
formula  grant  program  for  States.  Title  II 
of  the  Act  authorizes  assistance  for  local 
school  districts  to  meet  the  basic 
educational  needs  of  recently  arrived 
Cuban  and  Haitian  entrant  children. 

Title  III  of  the  Act  authorizes  assistance 
for  local  school  districts  which  have 
experienced  heavy  enrollments  of 
Cuban  and  Haitian  entrant  and 
Indochinese  refugee  children  to  provide 
supplementary  and  basic  educational 
services  for  those  children.  The 
Secretary  is  preparing  to  propose 
regulations  to  implement  the  two 
authorities.  The  level  of  funding  which  a 
State  is  entitled  to  receive  under  the 
Refugee  Education  Assistance  Act  will 
not  be  reduced  because  of  funds  made 
available  under  the  Transition  Program 
for  Refugee  Children  or  under  the 
Educational  Services  for  Cuban  and 
Haitian  Children  Program. 

To  minimize  the  reporting  burden  on 
SEAs  and  LEAs  eligible  for  assistance 
under  the  various  ED  programs  that 
provide  educational  services  to  refugee 
and  entrant  children,  the  Secretary 
expects  to  require  only  one  annual  count 
of  eligible  refugee  and  entrant  children 
that  identifies  whether  the  children  are 
of  Indochinese,  Cuban  or  Haitian,  or 
other  origin  and  the  recency  of  their 
arrival  in  the  United  States  (in  years). 
The  Secretary  believes  this  counting  and 
reporting  format  will  provide  reasonable 
estimates  of  children  eligible  for 
assistance  under  the  various  programs, 
will  simplify  the  reporting  and 
administrative  responsibilities  and 
requirements  for  SEAs  and  LEAs,  and 
will  enable  the  Department  to  promptly 
administer  the  Refugee  Education 
Assistance  Act  when  funds  are  made 
available. 

4.  Bilingual  Education  Program.  The 
differences  between  the  Transition 
Program  for  Refugee  Children  and  the 
programs  authorized  under  Title  VII  of 
ESEA  are  essentially  the  distinctions 
between  a  formula  grant  program  that 
offers  a  wide  range  of  supplementary 
assistance  exlusively  to  refugees 
(Transition  Program]  and  discretionary 
grant  programs  that  focus  on  a 
particular  instruction  technique, 
bilingual  education  (Title  VII).  Refugee 
children  served  by  the  Transition 
Program  are  also  eligible  for  the 
educational  services  provided  under  the 
Title  VII  Basic  Projects  and 
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Demonstration  Projects  Program,  if 
those  refugee  children  are  limited 
English  proficient,  and  if  the  Title  VII 
grant  would  be  supplementary  to  the 
basic  program  of  instruction  offered  by 
the  school  district  and  the  educational 
services  provided  under  this  program. 
The  Secretary  makes  grant  awards 
under  Title  VII  to  applicants  that 
demonstrate  need  for  assistance  and 
submit  applications  proposing  high 
quality  projects. 

The  Title  VII  support  services  network 
(i.e.,  the  National  Clearinghouse  for 
Bilingual  Education  (NCBE),  the 
Bilingual  Education  Service  Centers 
(BESCs),  and  the  Evaluation, 
Dissemination,  and  Assessment  Centers 
(EDACsj)  may  also  provide  support  for 
applicants,  grantees,  subgrantees,  and 
others  applying  for  assistance  and 
serving  refugee  children  under  the 
Transition  Program  for  Refugee  Children 
and  the  Educational  Services  for  Cuban 
and  Haitian  Entrant  Children  Program. 
Based  on  public  comment,  a  selection 
criterion  has  been  added  under  the 
Development  and  Dissemination 
Projects  Program  to  evaluate  the  extent 
to  which  an  applicant  proposes  to 
coordinate  activities  with  existing 
resource  and  dissemination  centers, 
such  as  the  Title  VII  centers.  An 
applicant  desiring  more  information  on 
Title  VII  support  services  should  contact 
the  person  listed  in  the  preamble. 

5.  Proposed  Regulations  Governing 
Nondiscrimination  Under  Programs 
Receiving  Federal  Financial  Assistance 
Through  the  Education  Department.  On 
August  5, 1980,  the  Secretary  proposed 
regulations  in  the  Federal  Register  (45 
FR  52052)  to  implement  provisions  in 
Title  VI  of  the  Civil  Rights  Act  of  1964 
that  prevent  school  districts  receiving 
Federal  Financial  assistance  from 
denying  equality  of  access  to  any 
student  because  of  that  student’s  limited 
proficiency  in  English.  The  proposed 
"Lau”  regulations  (34  CFR  Part  100)  are 
undergoing  review  in  response  to 
extensive  public  comment.  One  issue 
raised  by  a  large  number  of  commenters 
was  the  longstanding  controversy  over 
the  effectiveness  of  two  of  the  teaching 
approaches  (bilingual  education  and 
English  as  a  second  language  (ESL)) 
used  to  improve  English  language  skills 
of  the  limited  English  p^'oficient.  The 
regulations  issued  here  do  not 
speciHcally  support  either  technique  for 
improving  proficiency  in  the  use  of  the 
English  language.  However,  as  stated  in 
the  Education  Division  General 
Administrative  Regulations  (34  CFR 
75.500  and  76.500),  States  and  local 
school  districts  receiving  assistance 
under  Education  Department  programs 


must  meet  the  requirements  of  Title  VI 
of  the  Civil  Rights  Act.  If  the  Secretary 
issues  final  Lau  regulations  that  specify 
requirements  or  appropriate  methods  of 
instruction,  those  regulations  would 
apply  to  all  recipients  of  Federal 
financial  assistance.  Civil  rights 
regulations  are  not  to  be  confused  with 
regulations  governing  the  operation  of 
education  programs  assisted  by  the 
Education  Department. 

rV.  Summary  of  Changes 

Based  on  a  review  of  the  comments  on 
the  NPRM,  the  Secretary  has  made 
important  changes  in  the  substance  and 
structiue  of  the  final  regulations. 
Following  is  a  discussion  of  some  of  the 
major  changes  in  the  final  regulations. 

Restructuring  the  Regulations. — ^In 
comparing  the  final  regulations  with  the 
NPIIM,  the  reader  will  notice  many 
changes  in  format.  Some  of  these 
chaises  were  made  in  response  to 
public  comment;  they  will  be  discussed 
in  greater  detail  in  the  appendix.  Other 
changes  resulted  from  the  Secretary’s 
concern  that  the  format  of  the 
regulations  be  easy  to  understand  and  to 
follow,  and  that  the  structure  of  the 
regulations  be  consistent  with  other 
regulations  issued  by  the  Department. 

In  addition,  the  part  number  of  the 
NPRM  has  been  changed  (from  45  CFR 
Part  122b  to  34  CFR  Part  537)  as  a  result 
of  the  transfer  of  Education  Department 
(ED)  regulations  from  Title  45  to  Title  34 
in  the  Code  of  Regulations  (CFR)  and 
the  subsequent  redesignation  of  part 
numbers  for  ED  regulations. 

General  Gomments. — ^The  Secretary 
particularly  invited  public  comment  on 
six  provisions  in  the  proposed 
regulations. 

1.  The  Secretary  invited  comment  on 
whether  SEAs  and  LEAs  should  be 
required  to  develop  comprehensive 
applications  and  compete  for  grants  and 
subgrants. 

The  overwhelming  public  response 
suggested  that  this  program  be  operated 
as  a  State-administered  entitlement 
program  with  as  few  application 
requirements  as  possible.  The  final 
regulations  provide  for  the  award  of  a 
formula  grant  to  a  SEA  and  a  formula 
subgrant  to  an  LEA  based  on  the 
number  of  eligible  children  in  the  State 
and  the  LEA. 

2.  The  Secretary  invited  comment  on 
whether  an  LEA  Aat  does  not  enroll  a 
sufficient  number  of  refugee  children  to 
meet  the  eligibility  criteria  established 
for  State-administered  subgrants  should 
be  eligible  to  receive  a  subgrant  to  serve 
eligible  children  enrolled  in  schools 
within  its  jurisdiction. 

Commenters  consistently  rejected  the 
proposed  eligibility  criteria.  That 


approach  has  been  eliminated.  Any  LEA 
with  eligible  children  in  schools  within 
its  jurisdiction  may  apply  for  a  subgrant 
to  serve  those  children. 

3.  'The  Secretary  invited  comment  on 
whether  the  formula  and  weights  used 
to  distribute  funds  are  appropriate  and 
whether  the  Secretary  should  adjust  the 
weights  annually. 

Public  comment  supported  the 
concept  of  additional  costs  associated 
with  Ae  education  of  students  in 
secondary  schools  and  recognized  that 
recent  arrivals  have  greater  needs  which 
generate  additional  costs.  Although 
several  commenters  suggested  that  the 
weights  be  changed  fix»m  one  year 
intervals  to  two  year  intervals,  the 
intervals  remain  one  year.  'The  final 
regulations  retain  the  provision  whereby 
the  Secretary  may  adjust  the  formula 
and  the  wei^ting  factors  through  a 
notice  published  in  the  Federal  Register. 
The  Secretary  will  carefully  consider  the 
commenters'  suggestions  in  determining 
whether  to  adjust  the  formula  or  the 
weights. 

4.  The  Secretary  invited  comment  on 
whether  the  15  percent  limit  on  the 
amount  of  any  grant  that  may  be  used 
for  purposes  other  than  English  language 
instruction  was  too  restrictive  and 
whether  the  Secretary  should  annually 
adjust  the  limit. 

While  some  commenters  suggested 
that  the  15  percent  limit  was  too  low, 
experience  with  the  Bilingual  Education: 
Basic  Projects  Program  (Title  VII,  ESEA) 
has  shown  that  15  percent  provides 
more  than  adequate  support  for  in- 
service  training  costs.  However,  the 
final  regulations  retain  the  provision 
which  allows  the  Secretary  to  adjust  15 
percent  limit,  if  experience  under  this 
program  demonstrates  that  such  an 
adjustment  is  appropriate.  To  ensure 
that  school  districts  may  make  the  best 
use  of  a  limited  amount  of  funds,  the 
final  regulations  provide  that  the  15 
percent  limit  does  not  apply  where  a 
subgrant,  contract,  or  cooperative 
agreement  is  made,  or  direct  services 
are  provided,  on  behalf  of  40  or  fewer 
eligible  children. 

5.  The  Secretary  invited  comment  on 
whether  the  Secretary  should  annually 
establish  priorities  for  the  Development 
and  Dissemination  Projects  Program. 

Public  comment  strongly  supported 
this  program  and  the  Secretary’s  annual 
announcement  of  program  priorities. 

6.  The  Secretary  invited  comment  on 
whether  the  Educational  Services  for 
Cuban  and  Haitian  Entrant  Children 
Program  should  be  administered  under 
regulations  similar  to  the  regulations 
proposed  for  the  Transition  Program  for 
Refugee  Children. 
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Public  comment  supported  the 
concept  that  regulations  for  that 
program  should  parallel  the  procedures 
and  requirements  of  the  regulations 
issued  here.  Regulations  governing  the 
Educational  services  for  Cuban  and 
Haitian  Entrant  Children  Program  (34 
CFR  Part  539]  are  published  in  this  issue 
of  the  Federal  Register. 

Citation  of  Legal  Authority 

The  reader  will  find  a  citation  of 
statutory  or  other  legal  authority  placed 
in  parentheses  in  the  line  following  each 
substantive  provision  of  the  regulations. 

Dated;  December  16, 1980. 

Shirley  M.  Hufstedler, 

Secretary  of  Education. 

Approved;  January  8, 1981. 

Patricia  Roberts  Harris, 

Secretary  of  Health  and  Human  Services. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  84.146,  Transition  Program  for 
Refugee  Children) 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by  adding  a 
new  Part  538  to  read  as  follows: 

PART  538— TRANSITION  PROGRAM 
FOR  REFUGEE  CHILDREN 

Subpart  A — General 

Sec. 

538.1  What  is  the  transition  program  for 
refugee  children? 

538.2  Who  is  eligible  to  apply  for  financial 
assistance? 

538.3  What  regulations  apply  to  this 
program? 

538.4  What  definitions  apply  to  this 
program? 

Subp»1  B — What  Activities  May  the 
Transition  Program  St^iport? 

538.10  What  activities  are  eligible  for 
support  under  State-administered 
program? 

538.11  What  activities  are  eligible  for 
support  under  the  development  and 
dissemination  projects  program? 

Subpart  C— How  To  Apply  for  a  Grant  or  a 
Sub^nt  Under  the  State-Administered 
Program  and  the  Development  and 
Dissemination  Pro)ects  Program? 

538.20  What  documents  does  the  State 
submit  to  receive  a  grant? 

538.21  How  is  the  number  of  eligible 
children  determined? 

538.22  To  what  extent  must  a  State  provide 
educational  services  to  eligible  children 
enrolled  in  nonprofit  schools? 

538.23  When  does  a  State  submit  its 
application  for  a  grant? 

538.24  What  documents  must  an  applicant 
submit  to  an  SEA  to  receive  a  subgrant? 

538.25  When  does  an  applicant  submit  its 
application? 


Subpart  D— How  Are  Grants  and  Subgrants 
Made  to  Applicants  Under  the  State- 
Administered  Program? 

Sec. 

538.30  How  does  the  Secretary  review  an 
application  submitted  by  an  SEA? 

538.31  What  formula  will  be  used  to 
distribute  funds  to  SEAs  with  approved 
applications? 

538.32  How  does  the  Secretary  provide  for  a 
substantial  and  disproportionate 
increase  in  the  enrollment  of  eligible 
children  that  may  occur  after  a  grant  has 
been  made? 

538.33  How  are  the  amounts  available  for 
eligible  children  in  each  LEA 
determined? 

538.34  [Reserved] 

538.35  W'hat  criteria  does  the  Secretary  use 
to  review  an  application  under  the 
Development  and  Dissemination  Projects 
Program? 

Subpart  E— How  Are  Funds  Under  the 
State-Administered  Program  To  Be  Spent? 

538.40  What  are  the  restrictions  on  costs 
under  the  State-administered  program? 
Authority:  Immigration  and  Nationality 
Act,  as  amended  by  the  Refugee  Act  of  1980, 
Pub.  L.  96-212,  8  U.S.C.  1522(d). 

Subpart  A— General 

§  538.1  What  is  the  transition  program  for 
refugee  children? 

(a)  Tliis  program  provides  educational 
services  to  meet  the  special  educational 
needs  of  eligible  children  who  are 
enrolled  in  public  and  nonprofit  private 
elementary  and  secondary  schools. 

(b)  This  program  funds — 

(1)  Formula  grants  to  States  (under  the 
State-Administered  Program]  based  on 
the  number  of  eligible  children  in  the 
States;  and 

(2)  Discretionary  projects  (under  the 
Development  and  Dissemination 
Projects  Program)  designed  to  produce 
and  demonstrate  exemplary  approaches, 
materials,  and  strategies  to  meet  the 
special  educational  needs  of  eligible 
children. 

(Sec.  412(dKl)  of  the  Immigration  and 
Nationality  Act,  as  amended) 

§  538.2  Who  is  eiigibie  to  apply  for 
financial  assistance? 

(a)  State  Administered  Program.  (l)(i) 
A  State  educational  agency  (SEA)  is 
eligible  to  apply  for  a  grant  to  assist 
local  educational  agencies  (LEAs)  in  its 
State  in  providing  special  educational 
services  to  eligible  children,  if  the  State 
has  an  approved  plan  for  the 
administration  of  refugee  resettlement 
programs  in  its  State  on  file  with  the 
Director  of  the  Office  of  Refugee 
Resettlement  (ORR)  in  the  Department 
of  Health  and  Human  Services  (HHS). 

(ii)  Requirements  pertaining  to 
submission  and  approval  of  the  State 
plan  are  contained  in  45  CFR  Part  400 


(Refugee  Resettlement  Program:  Plan 
and  Reporting  Requirements  for  States). 

(2)  An  LEA  or  a  consortium  of  LEAs 
may  apply  to  the  SEA  for  a  subgrant  to 
provide  services  to  eligible  children 
enrolled  in  public  and  nonprofit  private 
schools  within  its  jurisdiction. 

(3)  If  an  LEA  does  not  apply  for  a 
subgrant  to  serve  eligible  children  in 
schools  within,  its  jurisdiction,  an  SEA — 

(i)  Arranges  through  subgrants, 
contracts,  or  cooperative  agreements 
with  public  and  nonprofit  agencies, 
organizations,  and  institutions 
(including  institutions  of  higher 
education  (IHEs))  for  the  provision  of 
services  to  those  children;  or 

(ii)  Provides  services  directly  to  those 
children. 

(b)  Development  and  Dissemination 
Projects  Program.  Tlie  following  may 
apply  for  a  Development  and 
Dissemination  project: 

(1)  An  SEA; 

(2)  An  LEA; 

(3)  An  IHE;  and 

(4)  Any  other  public  or  nonprofit 
public  agency,  organization,  or 
institution. 

(Sec.  412(a)(6);  412  (d)(1)  of  the  Immigration 
and  Nationality  Act,  as  amended) 

§  538.3  What  regulations  apply  to  this 
program? 

The  following  regulations  apply  to  this 
program; 

(a)  General.  (1)  The  regulations  in  this 
part  538. 

(2)  The  Education  Division  General 
Administrative  Regulations  (EDGAR)  34 
CFR  Parts  74,  77,  and  7a 

[h]  State-Administered  Program.  (1) 
The  regulations  in  34  CFR  Part  76, 
except — 

(i)  Section  76.101(a)-(d); 

(ii)  Section  76.102; 

(iii)  Section  76.103;  and 

(iv)  Section  7ai05. 

(2)  The  regulations  in  45  CFR  Part  400 
(Refiigee  Resettlement  Program;  Plan 
and  Reporting  Requirements  for  States). 

(c)  Development  and  Dissemination 
Projects  Program.  The  regulations  in  34 
CFR  Part  75. 

(d)  If  any  sections  or  provisions  of  45 
CFR  Part  400  or  34  CFR  Parts  74-78  do 
not  apply  to  this  program,  the 
inapplicability  of  those  sections  or 
provisions  is  explicitly  stated  in  these 
regulations. 

(20  U.S.C  3474(a)J 

§  538.4  What  definitions  apply  to  this 
program? 

(a)  llie  following  definitions  are 
specific  to  these  regulations: 

“Act”  means  the  Refugee  Act  of  1980 
(Pub.  L  96-212)  as  amended. 
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“Application”  includes  the  terms 
“State  plan”  and  “general  application” 
as  used  in  EDGAR  34  CFR  Parts  74-78. 

“Bilingual  education”  means 
instruction  given  in,  and  study  of,  both 
English  and,  to  the  extent  necessary  to 
allow  the  children  to  achieve 
competence  in  the  English  language,  the 
native  language  of  the  eligible  children. 

“Eligible  children”  means  children 
who  are — 

(1) (i)  Admitted  into  the  United  States 
as  refugees  under  the  authority  of  the 
Immigration  and  Nationality  Act,  Secs. 
203(a)(7)  (repealed),  207,  or  granted 
asylum  in  the  United  States  under  the 
authority  of  Sec.  208  (8  U.S.C. 
1153(a)(7)(repealed),  1157, 1158);  or 

(ii)  Paroled  into  the  United  States  as 
refugees  under  the  authority  of  the 
Immigration  and  Nationality  Act,  Sec. 
212(d)(5)(8  U.S.C.  1182(d)(5));  or 

(iii)  Allowed  to  remain  in  the  United 
States  as  refugees  because  their 
deportation  has  been  withheld  under  the 
authority  of  the  Immigration  and 
Nationality  Act,  Sec.  243(h)(8  U.S.C. 
1253(h));  or 

(iv)  Granted  asylum  in  the  United 
States  as  refugees  under  the  authority  of 
8  CFR  Part  108;  or 

(v)  Admitted  into  the  United  States  as 
refugees  under  the  authority  of  the 
Refugee  Act  of  1980,  Pub.  L  96-212;  and 

(2)  Who  are  within  the  age  limits  for 
which  the  applicable  State  is  required  or 
permitted  under  State  law  to  provide 
f^ree  public  elementary  and  secondary 
school  education  for  students  in 
kindergarten  through  grade  12. 

“Indochinese  children”  means  aliens 
who  have  fled  from  Cambodia,  Vietnam, 
or  Laos,  and  who — 

(1)  Have  been  admitted  into  the 
United  States  as  refugees  under  Section 
207  of  the  Immigration  and  Nationality 
Act; 

(2)  Have  been  paroled  into  the  United 
States  by  the  Attorney  General  under 
Section  212(d)(5)  of  the  Immigration  and 
Nationality  Act;  or 

(3)  Are  applicants  for  asylum,  or  have 
been  granted  asylum  in  the  United 
States. 

(b)  The  following  dehnitions  in 
EDGAR  (34  CFR  Part  77)  apply  to  these 
regulations: 

Applicant 

Application 

Award 

Local  educational  agency  (LEA) 

Nonprofit 

Private 

Project 

Secretary 

State 

State  educational  agency  (SEA) 

(c)  The  following  definitions  in  the 
Elementary  and  Secondary  Education 


Act  of  1965,  as  amended,  apply  to  these 
regulations. 

Construction 
Elementary  school 
Secondary  school 

Immigration  and  Nationality  Act,  as 
amended,  20  U.S.C.  2943,  and  20  U.S.C. 
3474(a) 

Subpart  B — What  Activities  May  the 
Transition  Program  Support? 

§  538.10  What  activities  are  eiigibie  for 
support  under  the  State-administered 
program? 

The  following  services  may  be 
provided: 

(a)  Supplemental  educational 
services — with  emphasis  on  instruction 
to  improve  English  language  skills  of 
eligible  children — to  enable  those 
children  to  achieve  and  maintain  a 
satisfactory  level  of  academic 
performance.  These  services  include — 

(1)  Testing  to  determine  the 
educational  needs  of  eligible  children; 

(2)  Special  English  language 
instruction; 

(3)  Bilingual  education; 

(4)  Remedial  programs  of  instruction; 
and 

(5)  Special  materials  and  supplies. 

(b) (1)  Up  to  15  percent  of  the  award 
may  be  used  to  provide  support  services 
for  the  eligible  children,  including  but 
not  limited  to — 

(1)  Inservice  training  for  educational 
personnel  to  work  with  eiigibie  children 
to  enable  them  more  effectively  to 
provide  services  to  those  children; 

(ii)  Training  for  parents  of  eligible 
children  to  enable  them  to  participate 
more  effectively  in  the  education  of  their 
children,  and 

(iii)  School  counseling  and  guidance 
services  for  eligible  children,  including 
referrals  to  appropriate  social  services 
and  health  agencies. 

(2) (i)  In  a  given  year,  the  Secretary 
may  increase  or  decrease  the  15  percent 
limit  in  paragraph  (b)(1)  of  this  section  if 
the  Secretary  determines  that  the  need 
for  these  services  is  proportionately 
greater  or  less  than  the  need  to  provide 
special  educational  services. 

(ii)  To  make  this  determination,  the 
Secretary  considers  evaluations  of 
ongoing  projects  under  this  program  and 
recommendations  from  persons 
experienced  in  educating  refugee 
children. 

(iii)  The  Secretary  announces  any 
change  in  the  15  percent  limit  through 
publication  of  a  notice  in  the  Federal 
Register. 

(3)  The  restrictions  in  paragraph  (b)(1) 
of  this  section  do  not  apply  where  a 
subgrant,  contract,  or  cooperative 
arrangement  is  made,  or  direct  services 


are  provided,  on  behalf  of  40  or  fewer 
eligible  children. 

(c)(1)  An  SEA  may  use  up  to  one 
percent  of  the  total  funds  it  receives 
under  the  State-Administered  Program — 

(1)  To  ensure  proper  and  efficient 
administration  of  funds  imder  this 
program;  and 

(ii)  To  provide  technical  assistance  to 
subgrantees  and  others  who  are 
providing  services  under  this  program  to 
eligible  children. 

(2)  The  total  amount  of  funds  used  by 
an  SEA  for  the  costs  in  paragraph  (c)(1) 
of  this  section  may  not  exceed  $200,000. 

(Sec.  412(a)(l)(B];  412(a)(6)(B);  412(d)(1)  of  the 
Immigration  and  Nationality  Act,  as 
amended) 

§538.11  What  activities  are  eligible  for 
support  under  the  development  and 
dissemination  projects  program? 

(a)  The  following  activities  are  eligible 
for  support — 

(1)  Development  of  innovative 
methods,  strategies,  curricula, 
instructional  materials,  instructional 
programs,  personnel  development,  or 
other  techniques  to  meet  the  special 
educational  needs  of  eligible  children,  in 
general,  or  of  eligible  children  ffom 
particular  areas  of  the  world: 

(2)  Examination  of  the  extent  to  which 
various  projects  effectively  meet  the 
special  educational  needs  of  eligible 
children;  or 

(3)  Dissemination  through  national  or 
regional  centers,  curriculum  materials  or 
exemplary  practices  that  meet  the 
special  educational  needs  of  eligible 
children. 

(b)  The  Secretary  may,  through  a 
notice  published  in  the  Federal  Register, 
select  speciffc  activities  for  funding  from 
among  those  listed  in  paragraph  (a)  of 
this  section  to  respond  to  the  changing 
national  needs  for  educating  eligible 
children  in  general  or  for  educating 
eligible  children  ffom  particular  areas  of 
the  world. 

(Sec.  412(d)(1)  of  the  Immigration  and 
Nationality  AcL  as  amended,  and  20  U.S.C 
3474(a)) 

Subpart  C— How  Does  One  Apply  for  a 
Grant  or  a  Subgrant  Under  the  State- 
Administered  Program  and  the 
Deveiopment  and  Dissemination 
Projects  Program? 

§  538.20  What  documents  does  the  State 
submit  to  receive  a  grant? 

To  receive  a  grant,  an  SEA  shall 
submit  to  the  Secretary  an  application 
containing  the  following: 

(a)  A  count  of  the  number  of  eligible 
children  in  the  State,  as  required  in 

§  537.21. 

(b)  A  program  plan  that  includes — 
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(1)  A  description  of  the  SEA’s  method 
of  counting  children  eligible  for 
assistance  under  this  program; 

(2)  A  brief  description  of  the  services 
to  be  provided  for  those  children;  and 

(3)  A  brief-description  of  the  SEA’s 
plan  for  administering,  monitoring,  and 
evaluating  the  program. 

(c)  The  following  assurances: 

(1)  An  assurance  that  the  SEA  will 
make  subgrant  awards  to  LEAs  or 
consortia  of  LEAs  in  the  State  within  60 
days  of  the  receipt  of  the  grant  award. 

(2)  An  assurance  that  the  SEA  will  not 
disapprove  in  whole  or  in  part  an 
application  submitted  by  an  LEA  for  a 
subgrant  without  first  affording  the  LEA 
a  hearing  according  to  the  provisions  in 
EDGAR  (34  CFR  76.401(d)). 

(3)  The  assurances  required  in 
EDGAR  (34  CFR  76.101(e)). 

(Sec.  412(a)(4)  of  the  Immigration  and 
Nationality  Act,  as  amended,  and  20  U.S.C. 
347(a)) 

§  538.21  How  is  the  number  of  eligible 
children  determined? 

(a)  On  a  date  specified  by  the 
Secretary  through  a  notice  published  in 
the  Federal  Register,  an  SEA  shall  count 
the  number  of  eligible  children  enrolled 
in  public  and  nonprofit  private  schools 
in  each  LEA,  who  have  been  admitted 
into  the  United  States — 

(1)  Less  than  one  year; 

(2)  One  to  two  years: 

(3)  Two  to  three  years;  or 

(4)  Three  to  four  years. 

(b) (1)  For  each  category  in  paragraph 

(a)  of  this  section,  the  SEA  shall  count 
the  number  of  children  enrolled  at  the 
elementary  school  level  and  the  number 
enrolled  at  the  secondary  school  level. 

(2)  For  the  purpose  of  this  count — 

(1)  Children  who  are  “enrolled  at  the 
elementary  school  level"  means  children 
in  grades  K-6;  and 

(ii)  Children  who  are  “enrolled  at  the 
secondary  school  level"  means  children 
in  grades  7-12. 

(c)  The  SEA  identifies  for  each 
category  in  paragraphs  (a)  and  (b)  of 
this  section  the  number  of  Indochinese 
children  and  eligible  children  with 
another  national  origin. 

(Sec.  412(d)(1)  of  the  Immigration  and 
Nationality  Act,  as  amended,  and  20  U.S.C. 
3474(a)) 

§  538.22  To  what  extent  must  a  State 
provide  educational  services  tp  eligible 
chHdren  enrolled  in  nonprofit  private 
schools? 

(a)(1)  The  SEA  shall  provide 
opportunities  for  eligible  children 
enrolled  in  nonprofit  private  schools  to 
receive  educational  services  under  this 
program. 

(2)  The  requirements  which  must  be 
met  by  an  S^  with  respect  to  eligible 


children  enrolled  in  nonprofft  private 
schools  are  contained  in  EDGAR  (34 
CFR  76.651-76.662). 

(b)  If  an  LEA  is  unwilling  or  unable  to 
provide  educational  services  to  eligible 
children  enrolled  in  nonprofit  private 
elementary  and  secondary  schools,  an 
SEA— 

(1)  Arranges  through  a  subgrant,  ' 
contract,  or  cooperative  agreement  with 
a  public  or  nonprofft  private  agency, 
organization,  or  institution  for  the 
provision  of  services  to  those  children; 
or 

(2)  Provides  services  directly  to  those 
children. 

(c)  If  a  State  is  prohibited  by  law  from 
providing  educational  services  to 
children  enrolled  in  nonporofft  private 
elementary  and  secondary  schools,  or  if 
the  Secretary  determines  that  an  SEA  is 
imwilling  or  has  substantially  failed  to 
provide  educational  services  on  an 
equitable  basis  to  eligible  children 
enrolled  in  nonprofft  private  schools,  the 
Secretary  may — 

(1)  Proportionally  reduce  the  funds 
granted  to  the  State;  and 

(2)  Arrange  for  other  means  of 
providing  services  to  those  children. 

(20  U.S.C  3474(a)) 

§  538.23  When  does  a  State  submit  its 
application  for  a  grant? 

To  be  eligible  for  funds,  an  SEA  must 
transmit  its  application  in  accordance 
with  the  application  notice  published  in 
the  Feder^  Register  that  establishes  a 
deadline  for  the  transmittal  of  State 
applications. 

(20  U.S.C.  3474(a)) 

§  538.24  What  documents  must  an 
applicant  submit  to  an  SEA  to  receive  a 
subgrant? 

To  receive  a  subgrant,  an  applicant 
shall  submit  to  the  SEA  an  application 
containing  the  following  information: 

(a)  A  count  of  the  number  of  eligible 
children  in  its  jurisdiction,  as  required  in 
§  538.21, 

(b)  A  brief  description  of  the 
educational  services  to  be  provided  for 
the  eligible  children. 

(c)  The  assurances  required  in 
EDGAR  (34  CFR  76.301(c)). 

(Sec.  412(aK4)  of  the  Immigration  and 
Nationality  Act,  as  amended  and  20  U.S.C. 
3474(a)) 

§  538.25  When  does  an  applicant  submit 
its  application? 

An  SEA  establishes  a  deadline  for 
receipt  of  applications  for  subgrants 
under  this  program. 

(20  U.S.C  3474(a)) 


Subpart  D— How  Are  Grants  and 
Subgrants  Made  to  Applicants  Under 
the  State-Administered  Program? 

§  538.30  How  does  the  Secretary  review 
an  application  submitted  by  an  SEA? 

The  Secretary  reviews  and  approves 
an  application  submitted  by  an  SEA  if 
the  application  complies  with  the 
requirements  in  this  part. 

(20  U.S.C.  3474(a)] 

§  538.31  What  formula  wHi  be  used  to 
distribute  funds  to  SEAs  with  approved 
applications? 

(a) (1)  The  most  weight  will  be  given  to 
eligible  children  who  have  been 
admitted  into  the  United  States  for  less 
than  one  year  on  the  date  the  child 
count  was  made. 

(2)  Eligible  children  in  paragraph 

(a) (1)  of  this  section  enrolled  in 
elementary  and  secondary  grades  will 
be  weighted  equally. 

(b) (1)  Less  weight  will  be  given  for 
eligible  children  who  have  been 
admitted  into  the  United  States  for  more 
than  one  year  on  the  date  the  child 
count  was  made. 

(2)  Eligible  children  in  paragraph 

(b) (1)  of  this  section  enrolled  in 
secondary  schools  will  be  given  more 
weight  than  eligible  children  enrolled  in 
elementary  schools. 

(c) (1)  TTie  Secretary  uses  the 
weighting  factors  in  paragraph  (d)  of  this 
section. 

(2)  The  Secretary  may  increase  or 
decrease  any  wei^ting  factor  by  one  or 
two  points  on  an  annual  basis  to 
respond  to  changing  needs  of  eligible 
children. 

(3)  The  Secretary  announces  the  ' 
weighting  factors  each  year  through 
publication  of  a  notice  in  the  Federal 
Register. 

(d)  Weighting  factors  for  the  fund 
distribution  formula  are  presented  in  the 
following  table: 


Recency  d  arrival  in  the  United 
States  ^  years) 

Weighting  factors  by 
school  level 

Elementary 

Secorxtery 

Less  than  1 _ _ _ 

10 

10 

1  to  2 . . 

7 

9 

2  to  3 . 

4 

7 

3  to  4 . 

1 

3 

More  than  4 . 

0 

0 

(e)  To  determine  the  amount  of  a 
grant — 

(1)  The  applicant's  child  count  for 
each  recency  of  arrival  category  is 
multiplied  by  the  weighting  factor  for 
the  category; 

(2)  The  products  for  each  category  are 
added;  and 


Federal  Register  /  Vol.  46,  No.  9  /  Wednesday,  January  14,  1981  /  Rules  and  Regulations 


3383 


(3)  The  sum  of  the  products  are 
multiplied  by  the  weighted  per  pupil 
allocation. 

Example:  The  following  table  presents  a 
computation  for  a  hypothetical  LEA  based  on 
the  weighting  factors  in  paragraph  (d)  of  this 
section: 


a 

Recency  of  arrival  in  the 

United  States  Cm  years) 

chAaien 

b 

Sample 

weighting 

factor 

Weighted 
count 
(product 
of  col.  a 
times  b) 

Enrolled  in  Elementary  Grades 

0  to  1 _ 

. . . .  10 

10 

too 

1  to  2 _ _ 

. .  10 

7 

70 

2to3 _ 

_  5 

4 

20 

3  to  4 _  . 

_  0 

1 

0 

More  than  4 ... 

.  0 

0 

0 

Enrolled  in  Secondary  Grades 

0  to  1 . 

.  10 

10 

too 

1  to  2 

10 

9 

90 

2  to  3 

5 

7 

35 

3  to  4 

. .  0 

3 

0 

More  than  4 ... 

0 

0 

0 

Total . 

.  50 

415 

(4)  In  the  example  above,  if  the 
weighted  per  pupil  allocation  is  $50,  the 
grant  award  would  be  $20,750.  As  an 
example  of  how  much  would  be  paid  on 
behalf  of  an  individual  student,  if  the 
weighted  per  pupil  allocation  is  $50,  the 
payment  for  a  student  who  has  been  in 
this  country  less  than  a  year  would  be 
$500;  for  a  secondary  grade  student  who 
has  been  in  this  country  between  3  and 
4  years,  the  payment  would  be  $150. 

(Sec.  412(d)  of  the  Immigration  and 
Nationality  Act,  as  amended,  and  20  U.S.C. 
347(a)) 

§  538.32  How  does  the  Secretary  provide 
for  a  substantial  and  disproportionate 
increase  In  the  enrollment  of  eligible 
children  that  many  occur  after  a  grant  has 
been  made? 

(a) l)  If  the  Secretary  determines  that 
there  has  been  a  substantial  and 
disproportionate  increase  in  the 
enrollment  of  eligible  children,  the 
Secretary  may  provide  SEAs  an 
opportimity  to  submit  evidence  of  the 
increase  of  the  number  of  eligible 
children  enrolled  in  schools  in  the  State. 

(2)  Through  a  notice  published  in  the 
Federal  Register,  the  Secretary  invites 
SEAs  with  increased  enrollments  of 
eligible  children  to  submit  a  recount  of 
the  ni^ber  of  eligible  children  enrolled 
in  schools  in  the  State,  according  to  the 
provisions  in  §  538.21. 

(b)  Where  funds  are  available,  the 
Secretary  may  provide  additional 
assistance  to  SEA  based  on  the  increase 
in  the  number  of  eligible  children  in  the 
State,  provided  that  the  SEA  submits  a 
plan  outlining  how  the  additional  funds 
would  be  spent  to  provide  services  for 
those  children. 

(c)  In  distributing  funds  under 
paragraph  (b)  of  this  section,  the 


Secretary  uses  the  weighting  factors  in 
§538.31. 

(d)  The  Secretary  does  not  decrease 
the  amount  of  an  award  to  SEA  where 
there  is  a  decrease  in  the  enrollment  of 
eligible  children. 

(Secs.  412(a)(1)(B);  412(a)(6)(B);  412(d)(1)  of 
the  Immigration  and  Nationality  Act  as 
amended,  and  20  U.S.C  3474(a)) 

§  538.33  How  are  the  amounts  available 
for  eligible  children  in  each  LEA 
determined? 

In  determining  the  amounts  available 
for  eligible  children  in  each  LEA,  the 
SEA— 

(a)  Subtracts  from  the  SEA's  award 
the  costs  budgeted  for  the 
administration  of  the  SEA  grant  award 
and  for  technical  assistance  (These 
costs  may  not  exceed  one  percent  of  the 
SEA  award);  and 

(2)  Applies  the  formula  in  §  538.31  to 
determine  the  amounts  of  funds 
available  for  eligible  children  in  each 
LEA. 

(Sec.  412(d)(1)  of  the  Immigration  and 
Nationality  Act,  as  amended,  and  20  U.S.C. 
3474(a)) 

§  538.34  (Reserved)  , 

§  538.35  What  criteria  does  the  Secretary 
use  to  review  an  application  under  the 
development  and  dissemination  projects 
program? 

The  Secretary  uses  the  following 
selection  criteria  worth  a  total  of  1(K) 
points.  The  relative  importance  of  each 
criterion  is  indicated  next  to  the  heading 
of  that  criterion. 

(a)  Plan  of  operation.  (20  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  elective  plan  of  management 
that  insures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as  members  of 
racial  or  ethnic  minority  groups,  women, 
handicapped  persons,  and  elderly. 

(b)  Quality  of  key  personnel.  (7 
points) 


(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  key  personnel  the 
applicant  plans  to  use  on  the  project 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2)(i)  and  (ii) 
of  this  section  plans  to  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  fittm 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as  members  of 
racial  or  ethnic  groups,  women, 
handicapped  persons,  and  the  elderly. 

(3)  To  determine  the  qualifications  of 
a  person,  the  Secretary  considers 
evidence  of  past  experience  and 
training,  in  fields  related  to  the 
objectives  of  the  project  as  well  as 
other  information  that  the  applicant 
provides. 

Note. — The  qualification  of  project 
personnel  should  relate  to  the  population 
served  by  the  project.  For  example,  when 
reviewing  projects  that  serve  Indochinese 
refugee  children,  the  Secretary  looks  for 
project  personnel  who  have  extensive 
experience  or  expertise  in  the  culture  and 
language  of  Indochinese  populations. 

(c)  Budget  and  cost  effectiveness.  (5 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  efiective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project 

(d)  Evaluation  plan.  (5  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  show 
the  quality  of  the  evaluation  plan  for  the 
project.  (See  34  CFR  76.590 — Evaluation 
by  the  grantee.) 

(2)  The  Secretary  looks  for 
information  that  show  methods  of 
evaluation  that  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(e)  Adequacy  of  resources.  (3  points) 

(1)  The  Secretary  reviews  each 

application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 
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(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  appilicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(f)  Problems  addressed  (20  points) 

(1)  The  Secretary  looks  for 
information  that  shows  the  extent  to 
which  educational  problems  of  national 
significance  are  addressed  by  the 
project. 

(2)  The  Secretary  looks  for 
information  that  shows  the  extent  to 
which  the  project  addresses  needs  that 
cannot  be,  or  are  not  being,  effectively 
addressed  by  State  or  local  efforts. 

(g)  Innovativeness.  (20  points) 

The  Secretary  looks  for  information 
that  shows  the  extent  to  which  the 
project  involves  techniques  that  are  new 
nationally  but  that  build  on  current 
knowledge  and  research. 

(h)  Scope.  (10  points) 

The  Secretary  looks  for  information 
that  shows  the  extent  to  which  the 
applicant  proposes  a  project  that — 

(1)  Is  national  or  regional  in  scope; 
and 

(2)  Provides  services,  or  is  likely  to 
improve  educational  programs,  for 
eligible  children  throughout  the  area 
served. 

(i)  Coordination.  (10  points) 

The  Secretary  looks  for  information 
that  shows  the  extent  to  which  the 
project  coordinates  activities  with 
existing  resource  and  dissemination 
centers. 

(20  U.S.C.  3474(a)) 

Subpart  E— How  Are  Funds  Under  the 
State-Administered  Program  To  Be 
Spent? 

§  538.40  What  are  the  restrictions  on 
costs  under  the  State-administered 
program? 

(a) (1)  Funds  may  not  be  used  under 
this  program  for — 

(1)  Construction,  repair,  remodeling,  or 
alteration  of  facilities  or  sites; 

(ii)  Payments  of  stipends  to 
participants  in  inservice  training  or 
other  workshops,  including  costs  of 
participant  travel,  meals,  or  lodging 
associated  with  this  training;  or 

(iii)  Payments  for  the  provision  of 
health  or  social  services. 

(2)  The  restrictions  in  paragraph  (a)  of 
this  section  do  not  apply  where  a 
subgrant,  contract,  or  cooperative 
arrangement  is  made,  or  direct  services 
are  provided,  on  behalf  of  40  or  fewer 
eligible  children. 

(b)  Allowable  costs  are  subject  to  the 
applicable  cost  principles  in  34  CFR  Part 
74. 


(Sec.  412(d)(1)  of  the  Immigration  and 
Nationality  Act.  as  amended,  and  20  U.S.C. 
3474(a)) 

Note. — ^This  Appendix  is  being  published 
for  informational  purposes  only  and  will  not 
be  published  in  Title  34  Code  of  Federal 
Regulations. 

Appendix 

Summary  of  Comments  and  Responses 

The  following  is  a  summary  of  the 
approximately  115  comments  received 
on  the  notice  of  proposed  rulemaking 
(NPRM)  for  the  Transition  Program  for 
Refugee  Children.  The  comments  are 
arranged  in  the  order  of  the  sections  of 
the  proposed  regulations  to  which  they 
pertain.  Each  set  of  comments  is 
followed  by  a  response  that  indicates 
any  change  that  has  been  made  to  the 
regulations  or  why  no  change  was 
considered  appropriate. 

Many  of  the  added  provisions  and 
changes  in  the  language  and  format  of 
the  final  regulations  are  not  discussed 
below.  They  were  prompted  by 
numerous  commenters  who  expressed 
confusion  about  the  meaning  of  certain 
provisions. 

Part  ^37 — Transition  Program  for 
Refugee  Children 

§  122b.  1  What  is  the  transition 
program  for  refugee  children? 

Comment.  This  section  and  the 
following  section  of  the  proposed 
regulations  generated  the  greatest 
number  of  comments.  While 
commenters  strongly  supported  the 
purposes  and  provisions  governing  the 
discretionary  Development  and 
Dissemination  Projects  Program, 
commenters  uniformly  opposed  the  dual 
(entitlement  and  competitive)  nature  of 
the  State-administered  grants  program. 
Commenters  suggested  that  assistance 
for  refugee  children  should  not  be  made 
contingent  on  the  State’s  ability  to 
prepare  competitive  proposals.  The 
commenters  feared  that  this  competitive 
approach  would  tend  to  favor  States 
that  employ  superior  proposal  writers. 
Commenters  overwhelmingly  supported 
an  entitlement  approach,  where  a 
formula  grant  award  is  made  to  a  State 
based  on  the  number  of  eligible  children 
in  the  State  for  whom  services  are 
proposed. 

Response.  A  change  has  been  made. 
The  final  regulations  eliminate  the  dual 
grant  approach  and  provide  for  the 
award  of  formula  grants  to  States  based 
on  the  number  of  eligible  children  in  the 
States  for  whom  services  are  proposed 
under  this  program.  When  a  local 
educational  agency  (LEA)  does  not 
apply  to  the  State  for  a  subgrant  to  serve 
the  eligible  children  within  its 


jurisdiction,  the  State  educational 
agency  (SEA)  may  directly  provide 
services  to  those  children  or  may 
arrange,  through  subgrants,  contracts,  or 
cooperative  agreements  with  public  and 
nonprofit  private  agencies, 
organizations,  and  institutions,  for 
services  to  be  provided  to  those 
children. 

Based  on  the  elimination  of  the 
competitive  approach,  a  number  of 
changes  to  the  final  regulations  have 
been  made.  Public  comment  on  those 
provisions  in  the  proposed  regulations 
that  governed  the  competitive  approach 
of  the  State-administered  projects  will 
not  be  addressed  in  this  appendix,  since 
that  approach  has  been  eliminated  from 
the  final  regulations. 

Comment.  Two  commenters  suggested 
that  services  under  this  program  made 
available  to  preschool-age  refugees  and 
refugee  adults. 

Response.  No  change  has  been  made. 
Section  412(d)  of  the  Refugee  Act  of  1980 
authorizes  the  provision  of  special 
educational  services  only  to  refugee 
children  in  elementary  and  secondary 
schools.  Refugee  adults  are  eligible  for 
services  under  the  Adult  Education  for 
Immigrants  and  Indochinese  Refugees 
Program  and  under  the  Adult  Education 
Program  for  Cuban/Haitian  Entrants  (34 
CFR  Part  432).  Refugee  children  enrolled 
in  elementary  and  secondary  schools 
and  preschool  age  refugee  children,  if 
limited  English  porficient,  are  eligible  for 
special  educational  services  under  the 
Bilingual  Education:  Basic  Projects  and 
Demonstration  Projects  Programs  (34 
CFR  Parts  501  and  502)  authorized  under 
Title  VII  of  the  Elementary  and 
Secondary  Education  Act  (ESEA). 

Comment.  Several  commenters 
requested  clarification  of  the 
relationship  between  this  program  and 
other  programs,  legislation;  and 
regulations  providing  for  the  needs  of 
refugee  and  entrant  children.  The 
commenters  specifically  mentioned  the 
following:  assistance  to  States  provided 
under  the  Refugee  Act  of  1980;  the 
Educational  Services  for  Cuban  and 
Haitian  Entrants  Program  (Secretary’s 
Discretionary  Authority,  Section  303  of 
ESEA:  the  Refugee  Education 
Assistance  Act  of  1980  (Pub.  L.  96-422), 
the  Bilingual  Education  Program  (Title 
VII  of  ESEA,  Pub.  L.  95-561),  and  the 
proposed  regulations  governing  the 
rights  of  language  minority  students 
(Nondiscrimination  Under  Programs 
Receiving  Federal  Financial  Assistance 
Through  the  Education  Department)  (34 
CFR  Part  100)  published  on  September 
11, 1980  in  the  Federal  Register  (45  FR 
52052). 

Response.  The  preamble  to  these 
regulations  discusses  the  relation  of  this 
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program  to  the  programs,  legislation, 
and  regulations  mentioned  by 
commenters. 

§  1226.2  Who  is  eligible  to  apply  for 
financial  assistance? 

Comment.  A  number  of  commenters 
questioned  the  rationale  for  the 
concentration/ proportion  eligibility 
threshold  established  in  the  proposed 
regulations  for  LEAs  applying  to  SEAs 
for  subgrants.  Commenters  feared  that 
eligible  children  who  were  enrolled  in 
schools  in  LEAs  that  did  not  meet  the 
eligibility  requirement  for  a  subgrant, 
would  be  left  unserved.  Commenters 
recommended  that  all  LEAs  be 
permitted  to  apply  for  subgrants  to  serve 
eligible  children  in  their  jurisdiction, 
regardless  of  the  number,  concentration, 
or  proportion  of  eligible  children  in 
schools  in  their  jurisdictions. 

Response.  A  change  has  been  made. 
The  eligibility  threshold  has  been 
eliminated.  Any  LEA  with  eligible 
children  enrolled  in  schools  within  its 
jurisdiction  may  apply  to  the  SEA  for  a 
subgrant  to  serve  those  children.  When 
an  LEA  does  not  apply  either  singly  or 
in  a  consortium  for  a  subgrant,  an  SEA 
may  provide  services  directly  to  the 
eligible  children  or  may  arrange  for 
services  to  those  children. 

Comment.  One  commenter  asked 
whether  there  were  special  conditions 
and  restrictions  for  LEAs  that  apply  as  a 
consortium  for  a  subgrant. 

Response.  The  Education  Division 
General  Administrative  Regulations 
(EDGAR)  establishes  the  requirements 
for  eligible  parties  that  apply  as  a 
consortium,  the  LEAs  that  submit  a  joint 
application  for  a  subgrant  (34  CFR 
76.303).  All  the  conditions  in  these 
regulations  that  govern  an  LEA  that 
applies  singly  for  a  subgrant  also  govern 
an  LEA  that  applies  in  a  consortium. 

Comment.  One  commenter  asked 
whether  a  State  was  required  by  law  to 
submit  to  the  Director  of  the  Office  of 
Refugee  Resettlement  (ORR)  in  the 
Department  of  Health  and  Human 
Services  (HHS)  a  plan  for  the 
administration  of  refugee  resettlement 
programs  in  its  State  to  be  eligible  to 
apply  under  this  program. 

Response.  A  change  has  been  made. 
I'he  regulations  now  state  that  a  State 
must  have  an  approved  State  plan  on 
file  with  the  Director  of  ORR. 
Requirements  pertaining  to  the 
submission  of  that  plan  are  contained  in 
45  CFR  Part  400  (Refugee  Resettlement 
Program;  Plan  and  Reporting 
Requirements  for  States),  published  on 
September  9, 1980  in  the  Federal 
Register  (45  FR  59318). 


§  122b.3  What  regulations  apply  to  this 
program? 

Comment  One  commenter  suggested 
that  this  section  of  the  regulations 
should  specify  which  provisions  in 
EDGAR  apply  to  applicants  and 
grantees  under  the  different  types  of 
programs. 

Response.  A  change  has  been  made. 
This  section  now  speciHes  which 
provisions  in  EDGAR  apply  to  the 
different  types  of  programs. 

§  122b.4  What  definitions  apply  to  this 
program? 

Comment  One  commenter  questioned 
whether  a  change  in  the  status  of 
refugee  children  to  permanent  residents 
affects  their  eligibility  under  this 
program. 

Response.  No  change  has  been  made. 

A  change  in  the  refugee  status  of  an 
eligible  child  does  not  preclude  that 
child  from  receiving  services  under  this 
program  since  program  eligibility  is 
based  on  the  authority  under  which  the 
child  has  entered  the  United  States  and 
not  on  the  current  status  of  the  child. 

§  122b.  10  What  are  the  two  types  of 
State-administered  projects? 

Comment  Most  of  the  commenters  on 
this  section  questioned  whether  the  list 
of  eligible  activities  was  inclusive  and 
suggested  additional  activities  eligible 
for  support.  Commenters  suggested  that 
the  list  of  eligible  activities  be  expanded 
to  include  remedial  programs  of 
instruction,  training  for  parents,  and 
mental  health  counseling.  Three 
commenters  asked  whether  bilingual 
instruction  under  this  program  was 
transitional  in  nahire.  One  commenter 
suggested  that  instruction  be  conducted 
with  appreciation  for  the  cultural 
heritage  and  ethnic  background  of  the 
eligible  children. 

Response.  A  change  has  been  made. 
The  regulations  now  state  that  the 
activities  eligible  for  support  under  this 
program  include,  but  are  not  limited  to, 
the  activities  listed  in  this  section.  In 
response  to  public  comment,  the  list  of 
eligible  activities  has  been  expanded  to 
include  remedial  instruction  and  parent 
training  activities.  Mental  health 
counseling  is  allowable  to  the  extent 
that  a  school  provides  that  tjqie  of 
service  as  part  of  its  ordinary  counseling 
and  guidance  services. 

The  regulations  now  state  that 
educational  services  should  emphasize 
instruction  to  improve  the  English 
language  skills  of  eligible  children.  A 
definition  of  “bilingual  education", 
which  emphasizes  the  transitional 
nature  of  the  bilingual  instruction 
supported  under  this  program,  has  been 


added  to  the  definition  section  of  the 
regulations.  While  it  is  hoped  that 
instructional  activities  for  refugee 
children  would  be  conducted  with 
appreciation  of  the  cultural  heritage  and 
ethnic  backgrounds  of  those  children, 
these  regulations  do  not  specify 
particular  instructional  approaches, 
subjects,  or  courses  of  study. 

Comment.  Several  commenters 
suggested  that  the  regulations  establish 
education  or  certification  requirements 
for  teachers  of  eligible  children. 

Response.  No  changes  have  been 
made.  Establishing  requirements  for 
teachers  is  not  authorized  by  statute. 

Comment.  Three  commenters 
suggested  that  SEAs  be  allowed  to 
provide  technical  assistance,  where 
needed,  to  subgrantees  and  others 
assisting  eligible  children  under  this 
program.  Several  commenters  suggested 
that  the  limit  on  funds  spent  for 
administration  of  a  State  grant  be 
reduced  from  five  percent  to  one 
percent,  in  line  with  the  restrictions  on 
administrative  costs  established  in  the 
Refugee  Education  Assistance  Act  of 
1980. 

Response.  A  change  has  been  made. 
The  regulations  now  state  that  an  SEA 
may  use  up  to  one  percent  of  the  funds  it 
receives  in  a  State-administered  grant 
for  administration  of  the  grant  and  for 
provision  of  technical  assistance  to 
subgrantees  and  others  who  are 
providing  services  under  this  program  to 
eligible  children. 

§  122b.ll  What  is  a  development  and 
dissemination  project?. 

Comment.  One  commenter  asked  why 
the  format  of  this  section  did  not 
parallel  the  format  of  the  section 
describing  eligible  activities  under  the 
State-Administered  Program.  Another 
commenter  asked  whether  development 
and  dissemination  projects  would  use 
existing  centers,  such  as  the  Bilingual 
Education  Service  Centers  (BESCs) 
funded  under  Title  VII  of  ESEA,  to 
disseminate  materials  and  exemplary 
practices. 

Response.  A  change  has  been  made. 
The  format  of  this  section  has  been 
revised.  The  preamble  to  these 
regulations  addresses  the  relation  of  the 
activities  supported  under  the  Transition 
Program  for  Refugee  Children  to  the 
activities  supported  under  the  Bilingual 
Education  Program.  In  addition,  a 
selection  criterion  has  been  added  that 
measures  the  extent  to  which  the 
applicant  under  the  Development  and 
Dissemination  Projects  Program  will 
coordinate  activities  with  existing 
resource  and  dissemination  centers. 
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§  122b.20  What  are  the  application 
requirements  for  grants  under  both 
types  of  State-administered  projects? 

Comment.  Several  commenters 
expressed  confusion  about  the 
application  and  child  count 
requirements  for  SEAs.  A  few 
commenters  suggested  that  the  SEA 
report  in  its  application  its  plans  for 
administering  and  monitoring  the  grant. 
Other  commenters  stated  that 
identification  of  an  eligible  child's 
country  of  origin  was  burdensome.  They 
suggested  that  the  identification 
requirement  either  be  eliminated  or  that 
a  list  of  possible  countries  of  origin  be 
attached  to  the  application  to  simplify 
the  identification  process. 

Response.  A  change  has  been  made. 
The  section  outlining  application 
requirements  has  been  rewritten.  An 
SEA  is  now  required  to  briefly  describe 
its  plan  for  administering  and 
monitoring  the  program.  In  addition,  this 
section  cites  the  EDGAR  provisions  that 
govern  assmances  required  from 
applicants. 

To  minimize  the  reporting  burden  of 
SEAs  and  LEAs  eligible  for  assistance 
under  the  various  ED  programs  (this 
program,  Educational  Services  for 
Cuban  and  Haitian  Entrant  Children 
Program,  and  Titles  II  and  III  of  the 
Refugee  Education  Assistance  Act  of 
1980)  that  provide  educational  services 
to  different  refugee  and  entrant  groups, 
the  Secretary  requires  from  SEAs  and 
LEAs  a  single  count  of  refugee  and 
entrant  children  that  identifies  whether 
the  children  are  of  Indochinese,  Cuban 
and  Haitian,  or  other  origin  and  records 
the  recency  of  their  arrival  in  the  United 
States  (in  years). 

The  Secretary  will  use  the  counts 
reported  under  the  various  categories  for 
recency  of  arrival  in  the  United  States  to 
determine  those  Cuban  and  Haitian 
entrant  children  eligible  under  the 
Educational  Services  for  Cuban  and 
Haitian  Entrant  Children  Program  and 
those  Cuban,  Haitian,  and  Indochinese 
refugee  children  eligible  under  the 
Refugee  Education  Assistance  Act  of 
1980  based  on  the  date  of  their  entry 
into  the  United  States.  The  Secretary 
will  use  the  single  count  to  determine 
the  amount  of  funds  available  for  SEAs 
and  LEAs  under  each  of  the  refugee  and 
entrant  assistance  programs.  The 
Secretary  believes  this  counting  and 
reporting  format  will  provide  the  best 
estimate  of  children  eligible  for 
assistance  under  the  various  programs 
and  will  greatly  simplify  the  reporting 
and  administrative  responsibilities  and 
requirements  for  SEAs. 

In  the  event  that  funds  are  made 
available  to  implement  Title  II  of  the 


Refugee  Education  Assistance  Act  of 
1980,  the  Secretary  may  make  an 
additional  request  to  States  to  identify 
those  Cuban  and  Haitian  entrant 
children  who  are  enrolled  in  public 
schools,  since  the  form  recording  the 
State's  single  count  does  not  distinguish 
between  eligible  children  enrolled  in 
public  or  nonprofit  private  schools.  To 
make  awards  imder  Title  III  of  the 
Refugee  Education  Assistance  Act  of 
1980  which  weights  the  recent  of  arrival 
of  eligible  children  in  an  LEA,  the 
Secretary  will  compare  the  LEA’s 
current  count  with  previous  counts  to 
determine  the  number  of  children  who 
are  new  arrivals. 

Comment.  A  few  commenters 
suggested  a  second  child  count  be 
conducted  to  allow  for  increases  in  the 
enrollment  of  eligible  children  that  may 
occur  between  the  first  count  and  the 
begirming  of  the  school  year  for  which 
funds  are  made  available. 

Response.  A  section  has  been  added 
which  explains  how  the  Secretary  may 
provide  for  a  substantial  and 
disproportionate  increase  in  the 
enrollment  of  eligible  children  that  may 
occur  after  grants  have  been  made.  If 
the  Secretary  determines  that  there  has 
been  such  an  increase  in  the  enrollment 
of  eligible  children,  the  Secretary  may 
invite  SEAs  with  increased  enrollments 
to  submit  recounts  of  the  number  of 
eligible  children.  Where  funds  are 
available,  the  Secretary  may  provide 
additional  funds  to  the  SEA  based  on 
the  increases  in  the  number  of  eligible 
children,  using  the  weighting  factors  in 
the  regulations. 

§  122b.21  What  are  the  application 
requirements  for  development  and 
dissemination  projects? 

Comment.  A  few  commenters 
questioned  how  an  application  under 
this  program  should  be  developed.  They 
asked  whether  the  narrative  should 
address  the  requirements  in  this  section 
as  well  as  the  selection  criteria  listed  in 
§  122b.34  or  whether  the  requirements  in 
the  two  sections  are  the  same. 

Response.  A  change  has  been  made. 
Section  122b.21  hSs  been  deleted.  An 
applicant  under  this  program  should 
develop  an  application  that  addresses 
the  selection  criteria. 

§  122b.32  How  is  a  subgrant  under  a 
State-administered  subgrant  project 
made? 

Comment.  Several  commenters 
questioned  the  rationale  for  establishing 
the  provision  whereby  the  Secretary 
may  increase  by  up  to  100  percent  the 
amount  an  LEA  may  receive  based  on  a 
high  concentration  of  eligible  children 
(at  least  four  percent)  in  schools  within 


the  jurisdiction  of  the  LEA.  Commenters 
suggested  that  the  needs  of  LEAs  with 
high  concentrations  of  refugee  children 
were  not  necessarily  greater  than  ^he 
needs  of  LEAs  enrolling  few  eligible 
children.  They  recommended  that  this 
provision  be  eliminated  from  the  final 
'regulations  and  that,  to  the  extent 
possible,  funds  be  distributed  equitably 
among  all  eligible  children  according  to 
the  weighted  formula  in  the  regulations. 

Response.  The  concentration 
provisions  have  been  deleted  from  the 
hnal  regulations. 

§  122b.33  What  formula  will  be  used  to 
distribute  funds  under  both  types  of 
State-administered  projects? 

Comment.  Commenters  on  this  section 
generally  accepted  the  Secretary’s 
definition  of  elementary  school  (grades 
K-6)  and  secondary  school  (grades  7- 
12).  They  supported  the  concept  of 
additional  costs  associated  with  the 
education  of  secondary  school  students 
and  acknowledged  that  recent  arrivals 
have  greater  needs  which  generate 
additional  costs.  A  few  commenters 
recommended  that  the  weights  be  set  at 
intervals  of  two  years,  instead  of  the 
one  year  intervals  in  the  proposed 
regulations.  They  noted  that  their 
educational  experience  indicated  that 
refugee  children  generally  required  more 
than  a  single  year  of  special  educational 
services  to  adapt  to  the  new 
environment  and  to  achieve  a 
satisfactory  level  of  academic 
performance. 

Response.  No  change  has  been  made 
to  the  regulations.  Through  a  notice 
published  in  the  Federal  Register  the 
Secretary  may  increase  or  decrease  the 
weighting  factors,  if  such  change  is 
deemed  appropriate.  The  Secretary  will 
carefully  consider  the  comments 
received  on  this  section  in  making  that 
determination. 

§  122b.40  What  are  the  restrictions  on 
costs  a  grant  or  subgrant  may  support? 

Comment.  One  commenter  suggested 
that  travel  costs  be  allowed,  as  well  as 
stipends  for  inservice  training.  A  few 
commenters  questioned  the  rationale  for 
the  15  percent  maximum  allowed  for 
support  services,  such  as  training  and 
counseling  activities.  One  commenter 
recommended  raising  the  $200,000  limit 
on  administrative  costs.  Several 
commenters  suggested  that  a 
“supplement  not  supplant”  requirement 
be  added  to  this  section. 

Response.  Under  the  final  regulations, 
the  restrictions  on  costs  under  this 
program  do  not  apply  where  a  subgrant, 
contract,  or  cooperative  agreement  is 
made,  or  direct  services  are  provided,  on 
behalf  of  40  or  fewer  eligible  children. 
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Since  the  anticipated  level  of  funding  for 
this  program  is  low  (less  than  $300  per 
eligible  child]  compared  to  the  needs  of 
the  eligible  children,  fimds  must  be 
concentrated  on  the  provision  of  direct 
services  to  the  children.  It  is  expected 
that  LEAs  will  assume,  or  find  resources 
to  cover,  the  travel  and  stipend  costs  for 
education  personnel.  However,  it  is 
conceivable  that  the  best  use  of  a 
limited  amount  of  funds  may  be  to  cover 
the  costs  of  sending  a  teacher  to  a 
workshop  on  the  education  of  refugee 
children  or  providing  health  care  for  a 
refugee  child  so  that  the  child  may 
attend  school. 

A  similar  provision  has  been  added  to 
the  section  in  the  final  regulations 
describing  eligible  activities  that  makes 
the  15  percent  limit  on  the  amount  of 
funds  available  for  support  services 
applicable  only  where  a  subgrant, 
contract,  or  cooperative  agreement  is 
made,  or  direct  services  are  provided,  on 
behalf  of  more  than  40  children.  The 
Secretary  believes  15  percent  to  be  a 
reasonable  allowance  for  support 
services  under  this  program,  ^perience 
under  the  Bilingual  Education:  Basic 
Projects  Program  (Title  VII,  ESEA] 
indicates  that  15  percent  is  more  than 
adequate  to  cover  inservice  training 
costs.  The  average  expenditure  for 
inservice  training  is  ten  percent  under 
the  Basic  Projects  Program,  which 
supports  programs  of  bilingual 
education  for  children  of  limited  English 
proficiency.  However,  the  final 
regulations  have  retained  a  provision 
that  enables  the  Secretary  to  decrease 
or  increase  that  limit  if  experience 
indicates  that  a  change  in  the  limit  is 
needed. 

Provisions  governing  support  services 
and  administrative  activities  have  been 
deleted  from  this  section  and  placed  in 
the  section  in  the  final  regulations  that 
govern  eligible  activities  under  the 
State-Administered  Program.  Many 
commenters  believed  that  funds  should 
directly  benefit  eligible  children.  As  a 
result,  the  program  was  greatly 
streamlined  so  more  funds  would  pass 
directly  to  LEAs.  A  single  State 
administered  program  replaced  the  dual 
programs  of  direct  and  indirect 
assistance  to  eliminate  unnecessary  and 
costly  administrative  burdens. 
Furthermore,  to  increase  the  total 
amount  of  funds  reaching  children,  in 
light  of  the  reduced  administrative 
burdens  on  the  States,  the  maximum 
administrative  set-aside  was  reduced 
from  5%  to  1%  of  the  total  grant.  The 
Secretary  believes  that  a  1%  limit  on 
administrative  costs  is  more  in  keeping 
with  the  amount  set  aside  for 
administration  under  a  similar  program 


(the  Refugee  Education  Assistance  Act 
of  1980)  and  provides  adequate  support 
for  State  administrative  costs. 

The  legislation  does  not  authorize  a 
"supplement  not  supplant"  requirement. 

§  122b.4lTo  what  extent  must  a  grantee 
or  subgrantee  provide  an  opportunity  for 
eligible  private  school  students  to 
participate  in  a  project? 

Comment.  Several  commenters 
requested  clariHcation  of  the 
requirements  pertaining  to  the 
participation  of  children  enrolled  in 
nonprofit  private  schools.  A  few 
commenters  suggested  that  bypass 
provisions  be  added  to  permit  an  SEA  to 
arrange  for  or  provide  services  to  - 
eligible  children  enrolled  in  nonprofit 
private  schools,  if  an  LEA  is  unwilling  or 
unable  to  provide  services  to  those 
children  and  to  permit  the  Secretary  to 
arrange  for  services  for  eligible  children 
enrolled  in  nonprofit  private  schools 
when  an  SEA  is  not  permitted  by  law  to 
serve  those  children. 

Response.  Bypass  provisions  have 
been  added. 

(KR  Doc.  81-1246  Filed  1-13-81;  &45  am| 
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34  CFR  Part  539 

Educational  Services  for  Cuban  and 
Haitian  Entrant  Children 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  of  Education 
issues  final  regulations  to  implement  the 
Educational  Services  for  Cuban  and 
Haitian  Entrant  Children  Program  under 
the  Secretary’s  Discretionary  Authority, 
Section  303  of  the  Elementary  and 
Secondary  Education  Act  (ESEA)  of 
1965,  as  amended.  These  regulations 
provide  supplementary  educational 
assistance  to  meet  the  special 
educational  needs  of  Cuban  and  Haitian 
entrant  children  and  to  enhance  their 
transition  into  American  society. 
EFFECTIVE  DATE:  These  Bnal  regulations 
are  expected  to  take  effect  45  days  after 
they  are  transmitted  to  Congress. 
Regulations  are  usually  transmitted  to 
Congress  several  days  before  they  are 
published  in  the  Federal  Register.  The 
effective  date  is  changed  if  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effeptive  date  of  these  Bnal 
regulations,  call  or  write  the  Department 
of  Education  contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  Lockhart,  Office  of  Bilingual 
Education  and  Minority  Languages 
Affairs,  Department  of  Education, 

(Room  505,  Reporters  Building),  400 


Maryland  Avenue,  SW.,  Washington, 

D.C.  20202.  Telephone  (202)  472-7177. 

SUPPLEMENTARY  INFORMATION: 

I.  Authority 

The  statutory  authority  for  this 
program  is  Section  303  of  ESEA,  as 
amended.  Pub.  L  95-561  (20  U.S.C.  2943). 

n.  Backgrounds 

On  September  11, 1980,  the  Secretary 
of  Education  published  a  Notice  of 
Proposed  Rulemaking  (NPRM)  to 
implement  the  Transition  Program  for 
Refugee  Children.  Since  the  “entrant” 
status  of  the  Cuban  and  Haitian  children 
preclude  them  from  receiving  serv'ices 
under  the  Transition  Program  for 
Refugee  Children,  the  Secretary 
proposed  in  the  preamble  to  the  NPRM 
that  a  program  of  educational  services 
for  those  children  be  operated  under  the 
Secretary’s  Discretionary  Authority 
using  regulations  that  parallel  the  final 
regulations  for  the  Transition  Program 
for  Refugee  Children.  Public  comment 
strongly  supported  the  Secretary’s 
proposal.  Therefore,  except  for  a 
different  definition  of  “eligible  children” 
and  the  absence  of  State  eligibility 
requirements  that  are  speciHc  to  the 
Transition  Program  for  Refugee 
Children,  the  regulations  issued  in  this 
part  (34  CFR  Part  539)  are  identical  to 
those  issued  for  the  Transition  Program 
for  Refugee  Children  (34  CFR  Part  538). 

Readers  should  review  the  preamble 
and  the  appendix  to  the  regulations 
governing  the  Transition  Program  for 
Refugee  Children  for  a  discussion  of  the 
relationship  between  this  program  and 
other  programs  and  legislation  providing 
for  Cuban  and  Haitian  entrant/refugee 
children  and  for  a  summary  of  the  public 
comments  and  the  Secretary’s 
responses.  The  regulations  for  the 
Transition  Program  for  Refugee  Children 
are  published  in  this  issue  of  the  Federal 
Register. 

Citation  of  Legal  Authority 

The  reader  will  find  a  citation  of 
statutory  or  other  legal  authority  placed 
in  parentheses  on  the  line  following 
each  substantive  provision  of  the 
regulations. 

Dated:  December  16, 1980. 

Shirley  M.  Hufstedler, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  84.138,  Educational  Services  for 
Cuban  and  Haitian  Entrant  Children) 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by  adding  a 
new  Part  539  to  read  as  follows: 
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PART  539— EDUCATIONAL  SERVICES 
FOR  CUBAN  AND  HAITIAN  ENTRANT 
CHILDREN 

Subpart  A— General 

Sec. 

539.1  What  is  the  Educational  Services  for 
Cuban  and  Haitian  Entrant  Children? 

539.2  Who  is  eligible  to  apply  for  hnancial 
assistance? 

539.3  What  regulations  apply  to  this 
program? 

539.4  What  deHnitions  apply  to  this 
program? 

Subpart  B— What  Activities  May  Be 
Supported  under  the  Educational  Services 
for  Cuban  and  Haitian  Entrant  Children 
Program? 

539.10  What  activities  are  eligible  for 
support  under  State-Administered 
Program? 

539.11  What  activities  are  eligible  for 
support  under  the  Development  and 
Dissemination  Projects  Program? 

Subpart  C— How  to  Apply  for  a  Grant  or  a 
Sub^ant  Under  the  State-Administered 
Program  and  the  Development  and 
Dissemination  Projects  Program? 

539.20  What  documents  does  the  State 
submit  to  receive  a  grant? 

539.21  How  is  the  number  of  eligible 
children  determined? 

539.22  To  what  extent  must  a  State  provide 
educational  services  to  eligible  children 
enrolled  in  nonprofit  schools? 

539.23  When  does  a  State  submit  its 
application  for  a  grant? 

539.24  What  documents  must  an  applicant 
submit  to  an  SEA  to  receive  a  subgrant? 

539.25  When  does  an  applicant  submit  its 
application? 

Subpart  D— How  Ara  Grants  and  Subgrants 
Made  to  Applicants  Under  the  State- 
Administered  Program? 

539.30  How  does  the  Secretary  review  an 
application  submitted  by  an  SEA? 

539.31  What  formula  will  be  used  to 
distribute  funds  to  SEAs  with  approved 
applications? 

539.32  How  does  the  Secretary  provide  for  a 
substantial  and  disproportionate 
increase  in  the  enrollment  of  eligible 
children  that  may  occur  after  a  grant  has 
been  made? 

539.33  How  are  the  amounts  available  for 
eligible  children  in  each  LEA 
determined? 

539.34  (Reserved] 

539.35  What  criteria  does  the  Secretary  use 

to  review  an  application  under  the 
Development  and  Dissemination  Projects 
Program?  * 

Subpart  E— How  Ara  Funds  Under  the 
State-Administered  Program  To  Be  Spent? 

539.40  What  are  the  restrictions  on  costs 
under  the  State-Administered  Program? 

Authority.  Secretary’s  Discretionary 
Authority,  Section  303  of  the  Elementary  and 
Secondary  Education  Act  of  1965.  as 
amended  by  the  Education  Amendments  of 
197a  Pub.  L  95-561,  20  U.S.C  2943 


Subpart  A— General 

§  539.1  What  is  the  Educational  Services 
for  Cuban  and  Haitian  Entrant  Children 
Program? 

(a)  This  program  provides  educational 
services  to  meet  the  special  educational 
needs  of  eligible  children  who  are 
enrolled  in  public  and  nonprofit  private 
elementary  and  secondary  schools. 

(b)  This  program  funds — 

(1]  Formula  grants  to  States  (under  the 
State-Administered  Program)  based  on 
the  number  of  eligible  children  in  the 
States;  and 

[2]  Discretionary  projects  (under  the 
Development  and  Dissemination 
Projects  Program)  designed  to  produce 
and  demonstrate  exemplary  approaches, 
materials,  and  strategies  to  meet  the 
special  educational  needs  of  eligible 
children. 

(20  U.S.C.  2943) 

§  539.2  Who  is  eligible  to  apply  for 
financial  assistance? 

(a)  State  Administered  Program.  (1)  A 
State  educational  agency  (SEA)  is 
eligible  to  apply  for  a  grant  to  assist 
local  educational  agencies  (LEAs)  in  its 
State  in  providing  special  educational 
services  to  eligible  children. 

(2)  An  LEA  or  a  consortium  of  LEAs 
may  apply  to  the  SEA  for  a  subgrant  to 
provide  services  to  eligible  children 
enrolled  in  public  and  nonprofit  private 
schools  within  its  jurisdiction. 

(3)  If  an  LEA  does  not  apply  for  a 
subgrant  to  serve  eligible  children  in 
schools  within  its  jurisdiction,  an  SEA — 

(i)  Arranges  through  subgrants, 
contracts,  or  cooperative  agreements 
with  public  and  nonprofit  agencies, 
organizations,  and  institutions 
(including  institutions  of  higher 
education  (IHEs))  for  the  provision  of 
services  to  those  children;  or 

(ii)  Provides  services  directly  to  those 
children. 

(b)  Development  and  Dissemination 
Projects  Program.  The  following  may 
apply  for  a  Development  and 
Dissemination  project; 

(1)  An  SEA; 

(2)  An  LEA; 

(3)  An  IHE;  and 

(4)  Any  other  public  or  nonprofit 
pubUc  agency,  organization,  or 
institution. 

(20U.S.C.2943) 

§  539.3  What  regulations  apply  to  this 
program? 

The  following  regulations  apply  to  this 
program: 

(a)  General  (1)  The  regulations  in  this 
part  539. 


(2)  The  Education  Division  General 
Administrative  Regulations  (EDGAR)  34 
CFR  Parts  74,  77,  and  78. 

(b)  State-Administered  Program.  The 
regulations  in  34  CFR  Part  76.  except — 

(1)  Section  76.101(a)-(d); 

(2)  Section  76.102; 

(3)  Section  76.103;  and 

(4)  Section  76.105. 

(c)  Development  and  Dissemination 
Projects  Program.  The  regulations  in  34 
CFR  Part  75. 

(d)  If  any  sections  or  provisions  of  34 
CIR  Parts  74-78  do  not  apply  to  this 
program,  the  inapplicability  of  those 
sections  or  provisions  is  explicitly 
stated  in  these  regulations. 

(20  U.S.C.  3474(a)) 

§  539.4  What  definitions  apply  to  this 
program? 

(a)  The  following  definitions  are 
speciHc  to  these  regulations: 

“Application”  includes  the  terms 
“State  plan”  and  “general  application” 
as  used  in  the  EDGAR  34  CFR  Parts  74- 
78. 

“Bilingual  education”  means 
instruction  given  in,  and  study  of,  both 
English  and,  to  the  extent  necessary  to 
allow  the  children  to  achieve 
competence  in  the  English  language,  the 
native  language  of  the  eligible  children. 

“Eligible  children”  means  aliens 
who— 

(1)  Are  Cuban-Haitians  entrants 
(status  pending)  who  entered  the  United 
States  on  or  after  November  1, 1979;  and 

(2)  Who  are  within  the  age  limits  for 
which  the  applicable  State  is  required  or 
permitted  under  State  law  to  provide 
free  public  elementary  and  secondary 
school  education  for  students  in 
kindergarten  through  grade  12. 

(b)  'Die  following  definitions  in 
EDGAR  (34  GFR  Part  77  apply  to  these 
regulations: 

Applicant 

Application 

Award 

Local  educational  agency  (LEA) 

Nonproftt 

Private 

Project 

Secretary 

State 

State  educational  agency  (SEA) 

(c)  The  following  definitions  in  the 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended,  apply  to  these 
regualtions. 

Construction 

Elementary  sdiool 

Secondary  school 

(20  U.S.C  2854,  and  20  U.S.C.  3474(a)) 
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Subpart  B — What  Activities  May  Be 
Supported  Under  the  Educational 
Services  for  Cuban  and  Haitian  Entrant 
Children  Program? 

§  539.10  What  activities  are  eiigibie  for 
support  under  the  State-Administered 
Program? 

The  following  services  may  be 
provided: 

(a)  Supplemental  educational 
services — with  emphasis  on  instruction 
to  improve  English  language  skills  of 
eligible  children — to  enable  those 
children  to  achieve  and  maintain  a 
satisfactory  level  of  academic 
performance.  These  services  include — 

(1)  Testing  to  determine  the 
educational  needs  of  eligible  children; 

(2)  Special  English  language 
instruction; 

(3)  Bilingual  education; 

(4)  Remedial  programs  of  instruction; 
and 

(5)  Special  materials  and  supplies. 

(b) (1)  Up  to  15  percent  of  the  award 
may  be  used  to  provide  support  services 
for  the  eligible  children,  including  but 
not  limited  to — 

(1)  Inservice  training  for  educational 
personnel  to  work  with  eligible  children 
to  enable  them  more  effectively  to 
provide  services  to  those  children; 

(ii)  Training  for  parents  of  eligible 
children  to  enable  them  to  participate 
more  effectively  in  the  education  of  their 
children,  and 

(iii)  School  counseling  and  guidance 
services  for  eligible  children,  including 
referrals  to  appropriate  social  services 
and  health  agencies. 

(2) (i)  In  a  given  year,  the  Secretary 
may  increase  or  decrease  the  15  percent 
limit  in  paragraph  (b)(1)  of  this  section, 
if  the  Secretary  determines  that  the  need 
for  these  services  is  proportionately 
greater  or  less  than  ^e  need  to  provide 
special  educational  services. 

(ii)  To  make  this  determination,  the 
Secretary  considers  evaluations  of 
ongoing  projects  under  this  program  and 
reconunendations  from  persons 
experienced  in  educating  refugee 
children. 

(iii)  The  Secretary  announces  any 
change  in  the  15  percent  limit  through 
publication  of  a  notice  in  the  Federal 
Register. 

(3)  The  restrictions  in  paragraph  (b)(1) 
of  this  section  do  not  apply  where  a 
subgrant,  contract,  or  cooperative 
arrangement  is  made,  or  direct  services 
are  provided,  on  behalf  of  40  or  fewer 
eligible  children. 

(c)(1)  An  SEA  may  use  up  to  one 
percent  of  the  total  funds  it  receives 
under  the  State-Administered  Program — 


(1)  To  ensure  proper  and  efficient 
administration  of  fwds  under  this 
program;  and 

(ii)  To  provide  technical  assistance  to 
subgrantees  and  others  who  are 
providing  services  under  this  program  to 
eligible  diildren. 

(2)  The  total  amount  of  funds  used  by 
an  SEA  for  the  costs  in  paragraph  (c)(1) 
of  this  section  may  not  exceed  $200,000. 
(20  U.S.C.  2943) 

§  539.1 1  What  activities  are  eiigibie  for 
support  under  the  Development  and 
Dissemination  Projects  Program? 

(a)  The  following  activities  are  eligible 
for  support — 

(1)  Development  of  innovative 
methods,  strategies,  curricula, 
instructional  materials,  instructional 
programs,  personnel  development,  or 
other  techniques  to  meet  the  special 
educational  needs  of  eligible  children,  in 
general,  or  of  eligible  children  from 
particular  areas  of  the  world; 

(2)  Examination  of  the  extent  to  which 
various  projects  effectively  meet  the 
special  educational  needs  of  eligible 
children;  or 

(3)  Dissemination  through  national  or 
regional  centers,  curriculum  materials  or 
exemplary  practices  that  meet  the 
special  educational  needs  of  eligible 
children. 

(b)  The  Secretary  may,  through  a 
notice  published  in  the  Federal  Register, 
select  specific  activities  for  funding  from 
among  those  listed  in  paragraph  (a)  of 
this  section  to  respond  to  the  changing 
national  needs  for  educating  eligible 
children  in  general  or  for  educating 
eligible  children  ffom  particular  areas  of 
the  world. 

(20  U.S.C.  2943  and  20  U.S.C  3474(a)) 

§  539.21  How  is  the  number  of  eligible 
children  determined? 

(a)  On  a  date  specified  by  the 
Secretary  through  a  notice  published  in 
the  Federal  Register,  an  SEA  shall  count 
the  number  of  eligible  children  enrolled 
in  public  and  nonprofit  private  schools 
in  each  LEA,  who  have  been  admitted 
into  the  United  States — 

(1)  Less  than  one  year, 

(2)  One  to  two  years; 

(3)  Two  to  three  years;  or 

(4)  Three  to  four  years. 

(b) (1)  For  each  category  in  paragraph 
(a)  of  this  section,  the  SEA  shall  count 
the  number  of  children  enrolled  at  the 
elementary  school  level  and  the  number 
enrolled  at  the  secondary  school  level. 

(2)  For  the  purpose  of  this  count — 

(i)  Children  who  are  “enrolled  at  the 
elementary  school  level"  means  children 
in  grades  K-6. 


r 


(ii)  Children  who  are  “enrolled  at  the 
secondary  school  level”  means  children 
in  grades  7-12. 

(20  U.S.C.  2943  and  20  U.S.C.  3474(a)) 

§  539.22  To  what  extent  must  a  State 
provide  educational  services  to  eiigibie 
children  enrolled  in  nonprofit  private 
schools? 

(a) (1)  The  SEA  shall  provide 
opportimities  for  eligible  children 
enrolled  in  nonprofit  private  schools  to 
receive  educational  services  under  this 
program. 

(2)  The  requirements  which  must  be 
met  by  an  S^  with  respect  to  eligible 
children  enrolled  in  nonprofit  private 
schools  are  contained  in  EDGAR  (34 
CFR  76.651-76.662). 

(b)  If  an  LEA  is  unwilling  or  unable  to 
provide  educational  services  to  eligible 
children  enrolled  in  nonprofit  private 
elementary  and  secondary  schools,  an 
SEA— 

(1)  Arranges  through  a  subgrant, 
contract,  or  cooperative  agreement  with 
a  public  or  nonprofit  private  agency, 
organization,  or  institution  for  the 
provision  of  services  to  those  children; 
or 

(2)  Provides  services  directly  to  those 
children. 

(c)  If  a  State  is  prohibited  by  law  from 
providing  educational  services  to 
children  enrolled  in  nonprofit  private 
elementary  and  secondary  schools,  or  if 
the  Secretary  determines  that  an  SEA  is 
unwilling  or  has  substantially  failed  to 
provide  educational  services  on  an 
equitable  basis  to  eligible  children 
enrolled  in  nonprofit  private  schools,  the 
Secretary  may — 

(1)  Proportionally  reduce  the  funds 
granted  to  the  State;  and 

(2)  Arrange  for  other  means  of 
providing  services  to  those  children. 

(20  U.S.C.  3474(a)) 

§  539.23  When  does  a  State  submit  its 
application  for  a  grant? 

To  be  eligible  for  funds,  an  SEA  must 
transmit  its  application  in  accordance 
with  the  application  notice  published  in 
the  Feder^  Register  that  establishes  a 
deadline  for  the  transmittal  of  State 
applications. 

(20  U.S.C.  3474(a)) 

§  539.24  What  documents  must  an 
applicant  submit  to  an  SEA  to  receive  a 
subgrant? 

To  receive  a  subgrant,  an  applicant 
shall  submit  to  the  SEA  an  application 
containing  the  following  information: 

(a)  A  count  of  the  number  of  eligible 
children  in  its  jurisdiction,  as  required  in 
§  539.21. 

(b)  A  brief  description  of  the 
educational  services  to  be  provided  for 
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the  eligible  children  and  the  estimated 
costs. 

(c)  The  assurances  required  in 
EDGAR  (34  CFR  76.301(c)). 

(Sec.  412(a](4]  of  the  Immigration  and 
Nationality  Act,  as  amended  and  20  U.S.C. 
3474(a)) 

§  539.25  When  does  an  applicant  submit 
its  application? 

An  SEA  establishes  a  deadline  for 
receipt  of  applications  for  subgrants 
under  this  program. 

(20  U.S.C.  3474(a))' 

Subpart  D— How  Are  Grants  and 
Subgrants  Made  to  Applicants  Under 
the  State-Administered  Program? 

§  539.30  How  does  the  Secretary  review 
an  application  submitted  by  an  SEA? 

The  Secretary  reviews  and  approves 
an  application  submitted  by  an  SEA  if 
the  application  complies  with  the 
requirements  in  this  part. 

(20  U.S.C.  3474(a)) 

§  539.31  What  formula  will  be  used  to 
distribute  funds  to  SEAs  with  approved 
applications? 

(a) (1)  The  most  weight  will  be  given  to 
eligible  children  who  have  been 
admitted  into  the  United  States  for  less 
than  one  year  on  the  date  the  child 
count  was  made. 

(2)  Eligible  children  in  paragraph 

(a) (1)  of  this  section  enrolled  in 
elementary  and  secondary  grades  will 
be  weighted  equally. 

(b) (1)  Less  weight  will  be  given  for 
eligible  children  who  have  been 
admitted  into  the  United  States  for  more 
than  one  year  on  the  date  the  child 
count  was  made. 

(2)  Eligible  children  in  paragraph 

(b) (1)  of  this  section  enrolled  in 
secondary  schools  will  be  given  more 
weight  than  eligible  children  enrolled  in 
elementary  schools. 

(c) (1)  The  Secretary  uses  the 
weighting  factors  in  paragraph  (d)  of  this 
section. 

(2)  The  Secretary  may  increase  or 
decrease  any  wei^ting  factor  by  one  or 
two  points  to  respond  to  changing  needs 
of  eligible  children. 

(3)  The  Secretary  announces  the 
weighting  factors  through  publication  of 
a  notice  in  the  Federal  Register. 

(d)  Weighting  factors  for  the  fund 
distribution  formula  are  presented  in  the 
following  table: 


Weighting  factors  by 

Recertcy  of  arrival  in  the  United  school  level 

States  (in  years) - 

Etementary  Secoiidary 


Less  than  l . . .  10  10 

1  to  2 _ _  7  9 


Weighting  factors  by 

Recerrcy  of  arrival  in  the  United  school  level 

States  (in  years)  - 

Elementary  Secondary 


2  to  3 _ 4  7 

3  to  4 . 1  3 

More  than  4 _ 0  0 


(e)  To  determine  the  amount  of  a 
grant — 

(1)  The  applicant’s  child  count  for 
each  recency  of  arrival  category  is 
multiplied  by  the  weighting  factor  for 
the  category; 

(2)  The  products  for  each  category  are 
added;  and 

(3)  The  sum  of  the  products  are 
multiplied  by  the  weighted  per  pupil 
allocation. 

Example:  The  following  table  presents  a 
computation  for  a  hypothetical  LEA  based  on 
the  weighting  factors  in  paragraph  (d)  of  this 
section; 


(a) 

Recency  of  arrival  in  the  Number 
United  States  Gn  years)  of  eligible 
children 

(b)  . 

Sample 
weighling 
factor 

Weighted 
count 
(project 
of  col.  a 
times  b) 

Enrolled  in  Elementary  Grades 

0  to  1 _ 

_  10 

10 

100 

1  to  2 . 

10 

7 

70 

2to3 . 

5 

4 

20 

3  to  4 . 

0 

1 

0 

More  than  4 ... 

0 

0 

0 

Enrolled  in  Secondary  Grades 

Oto  1 . 

_  10 

10 

100 

1  to  2 _ 

. ; .  10 

9 

90 

2to3 . 

mir.r.i.trTr.--.r,  5 

7 

35 

3to4 . 

0 

3 

0 

More  Otan  4  „ 

-  0 

0 

0 

_ _  50 

415 

(4)  In  the  example  above,  if  the 
weighted  per  pupil  allocation  is  $50,  the 
grant  award  would  be  $20,750.  As  an 
example  of  how  much  would  be  paid  on 
behalf  of  an  individual  student  if  the 
weighted  per  pupil  allocation  is  $50,  the 
payment  for  a  student  who  has  been  in 
this  country  less  than  a  year  would  be 
$500;  for  a  secondary  grade  student  who 
has  been  in  this  country  between  3  and 
4  years,  the  payment  would  be  $150. 

(20  U.S.C.  2943  and  20  U.S.C.  3474(a)) 

§  539.32  How  doe*  the  Secretary  provide 
for  a  substantial  and  disproportionate 
increase  in  the  enrollment  of  eligible 
children  that  may  occur  after  a  grant  has 
been  made? 

(a)(1)  If  the  Secretary  determines  that 
there  has  been  a  substantial  and 
disproportionate  increase  in  the 
enrollment  of  eligible  children,  the 
Secretary  may  provide  SEAs  an 
opportimity  to  submit  evidence  of  the 


increase  of  the  number  of  eligible 
children  enrolled  in  schools  in  the  State. 

(2)  Through  a  notice  published  in  the 
Federal  Register,  the  Secretary  invites 
SEAs  with  increased  enrollments  of 
eligible  children  to  submit  a  recount  of 
the  number  of  eligible  children  enrolled 
in  schools  in  the  State,  according  to  the 
provisions  in  §  539.21. 

(b)  Where  funds  are  available,  the 
Secretary  may  provide  additional 
assistance  to  an  SEA  based  on  the 
increase  in  the  number  of  eligible 
children  in  the  State,  provided  that  the 
SEA  submits  a  plan  outlining  how  the 
additional  funds  would  be  spent  to 
provide  services  for  those  children, 

(c)  In  distributing  funds  under 
paragraph  (b)  of  this  section,  the 
Secretary  uses  the  weighting  factors  in 
§  539.31. 

(d)  The  Secretary  does  not  decrease 
the  amount  of  an  award  to  an  SEA 
where  there  is  a  decrease  in  the 
enrollment  of  eligible  children. 

(20  U.S.C.  2943  and  20  U.S.C.  3474(a)). 

§  539.33  How  are  the  amounts  available 
for  eligible  children  in  each  LEA 
determined? 

In  determining  the  amounts  available 
for  eligible  children  in  each  LEA,  the 
SEA— 

(a)  Subtracts  from  the  SEA’s  award 
the  costs  budgeted  for  the 
administration  of  the  SEA  grant  award 
and  for  technical  assistance  (These 
costs  may  not  exceed  one  percent  of  the 
SEA  award.);  and 

(2)  Applies  the  formula  in  §  539.31  to 
determine  the  amounts  of  funds 
available  for  eligible  children  in  each 
LEA. 

(20  U.S.C.  2943  and  20  U.S.C.  3474(a)) 

§  539.34  [Reserved] 

§  539.35  What  criteria  does  the  Secretary 
use  to  review  an  application  under  the 
Development  and  Dissemination  Projects 
Program? 

The  Secretary  uses  the  following 
selection  criteria  worth  a  total  of  100 
points.  The  relative  importance  of  each 
criterion  is  indicated  next  to  the  heading 
of  that  criterion, 

(a)  Plan  of  operation  (20  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  insures  proper  and  efficient 
administration  of  the  project; 
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(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as  members  of 
racial  or  ethnic  minority  groups,  women, 
handicapped  persons,  and  the  elderly. 

(b)  Quality  of  key  personnel.  (7 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  key  personnel  the 
applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualiHcations  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualiHcations  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2)  (i)  and 
(ii)  of  this  section  plans  to  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
emplojnnent  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as  members  of 
racial  or  ethnic  groups,  women, 
handicapped  persons,  and  the  elderly. 

(3)  To  determine  the  qualifications  of 
a  person,  the  Secretary  considers 
evidence  of  past  experience  and 
training,  in  fields  related  to  the 
objectives  of  the  project,  as  well  as 
other  information  that  the  applicant 
provides. 

Note. — ^The  qualification  of  project 
personnel  should  relate  to  the  population 
served  by  the  project.  For  example,  when 
reviewing  projects  that  serve  Haitian 
children,  the  Secretary  looks  for  project 
personnel  who  have  extensive  experience  or 
expertise  in  the  culture  and  language  of  the 
Haitian  population. 

(c)  Budget  and  cost  effectiveness.  (5 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan.  (5  points) 


(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project.  (See  34  CFR  76.590 — Evaluation 
by  the  grantee) 

(2)  The  Secretary  looks  for 
information  that  show  methods  of 
evaluation  that  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(e)  Adequacy  of  resources.  (3  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(f)  I^blems  addressed.  (20  points) 

(1)  The  Secretary  looks  for 
information  that  shows  the  extent  to 
which  educational  problems  of  national 
signiHcance  are  addressed  by  the 
project. 

(2)  The  Secretary  looks  for 
information  that  shows  the  extent  to 
which  the  project  addresses  needs  that 
carmot  be,  or  are  not  being,  effectively 
addressed  by  State  or  local  efforts. 

(g)  Innovativeness.  (20  points) 

The  Secretary  looks  for  information 
that  shows  the  extent  to  which  the 
project  involves  techniques  that  are  new 
nationally  but  that  build  on  current 
knowledge  and  research. 

(h)  Scope.  (10  points) 

The  Secretary  looks  for  information 
that  shows  the  extent  to  which  the 
applicant  proposes  a  project  that — 

(1)  Is  national  or  regional  in  scope; 
and 

(2)  Provides  services,  or  is  likely  to 
improve  educational  programs,  for 
eligible  children  throughout  the  area 
served. 

(i)  Coordination.  (10  points) 

The  Secretary  looks  for  information 
that  shows  the  extent  to  which  the 
project  coordinates  activities  with 
existing  resource  and  dissemination 
centers. 

(20  U.S.C.  3474(a)) 

Subpart  E— How  Are  Funds  Under  the 
State>Administered  Program  To  Be 
Spent? 

§  539.40  What  are  the  restrictions  on 
costs  under  the  State*Administered 
Program? 

(a)(1)  Funds  may  not  be  used  under 
this  program  for — 

(i)  Construction,  repair,  remodeling,  or 
alteration  of  facilities  or  sites; 


(ii)  Payments  of  stipends  to 
participants  in- inservice  training  or 
other  workshops,  including  costs  of 
participant  travel,  meals,  or  lodging . 
associated  with  this  training;  or 

(iii)  Payments  for  the  provision  of 
health  or  social  services. 

(2)  The  restrictions  in  paragraph  (a)  of 
this  section  do  not  apply  where  a 
subgrant,  contract,  or  cooperative 
arrangement  is  made,  or  direct  services 
are  provided,  on  behalf  of  40  or  fewer 
eligible  children. 

(b)  Allowable  costs  are  subject  to  the 
applicable  cost  principles  in  34  CFR  Part 
74. 

(20  U.S.C.  2943  and  3474(a)) 
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